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This Petition for Rehearing is filed pursuant to Rule 44.2
of the Supreme Court Rules and is based upon the recent
decision issued in the United States Court of Appeals for the
District of Columbia Circuit. The Case is titled Marrita
Murphy and Daniel J. Levelle v. Internal Revenue Service
and the United States of America, No. 05-5139, decided
August 22, 2006.

DISCUSSION
As pointed out by Justice Ginsburg, "the Sixteenth
Amendment simply does not authorize the Congress to tax
as "income" every sort of revenue a taxpayer may receive."
"That the power to tax income extends only to "gain[s]" or
"accessions to wealth". That power, therefore, does not
extend to the receipts (whole income) from which that gain
or wealth, if present, is derived. To confuse the two
definitions of income obliterates all distinction between
property, either capital or labor, and the gain or "taxable
income" produced by each of them. Therefore, it is Line 22
(total income) of the Individual 1040 Tax Return Form that
is the beginning point of Congresses statutory power and
authority to tax "income".
Further, that in determining what the Constitution [or
Statute] intended by the word "income" the court must inquire
whether 'the people when they adopted the Sixteenth
Amendment,' or "the Congress when it implemented the
Amendment,' would have understood all forms of "wages"
to be "income" (gain). The answer to that question is no!
The reasoning for that answer is provided through the debates
held in Congress over the proposed and adopted wording of
the Sixteenth Amendment itself. The backdrop is the Pollock
Cases of 1895 and the Supreme Court's definition of "direct
tax." (158 U.S. 601, 625-626)
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2
SJ.R. 39 was introduced on June 17, 1909 (page 3377 of
the Congressional Record) in which it was proposed:

The Congress shall have power to lay and collect
direct taxes on incomes without apportionment
among the several States according to population.
Senator McLaurin suggested that in order for that proposal
to accomplish its intended purpose the words "and direct taxes"
in Article 1, Section 2, clause 3 and the words "or other direct"
in Article 1, Section 9, clause 4 must be removed. The proposed
Amendment, S.J.R. 39, was rejected. On June 28, 1909, page
3900, our current Sixteenth Amendment was offered, it says:

The Congress shall have power to lay and collect
taxes on incomes, from whatever source derived,
without apportionment among the several States and
without regard to any census or enumeration.
Again Senator McLaurin raised the issue of the income
tax being "direct," this time offering an amendment to
SJ.R. 40 deleting all reference to "direct" and "or other direct"
from the original provisions of the Constitution. His amendment
was rejected (page 4109) and the proposed Sixteenth
Amendment adopted (page 4121). However, during the debates
Senator Cummins provided his perspective on the proposed
Amendment, he said on page 3969 of the Record:

Senators, I can not conceive how there can be
objections to the justice of an income tax law. It
discards unproductive property and unprofitable
labor, and exacts but a small percentage ofthe gains
and profits and earnings actually received. It is
impossible to conceive of any injustice in taking a
little part of a surplus in hand over and above the
most liberal allowance for the maintenance of a
family. It exacts not a penny that is in fact needed
for either the necessities, the comforts, or the
luxuries of life.
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More to the point, the meaning of the term "income" in
relation to wages and other sources of income, is discussed on
the floor of the Senate during the debates on H.R. 3321 (the
Tariff Bill of 1913). Those discussions begin on page 3843 of
the August 28 th , 1913 Congressional Record and continue to
page 3846. Senator Cummins begins with the statement:

The word "income" had a well-defined meaning
before the amendment of the Constitution was
adopted. It has been defined in all the courts of this
country. When the people of the country granted to
Congress the right to levy a tax on incomes, that
right was granted with reference to the legal
meaning and interpretation of the word "income"
as it was then or as it might thereafter be defined or
understood in legal procedure. If we could call
anything income that we pleased, we could obliterate
all the distinction between income and principle.
Senator Cummins continues with this statement:

Why, Mr. President, should Congress attempt to do
more than is declared in the first section of the
proposed bill? It is right; it is comprehensible; it
embraces everything-no, I will withdraw that; it
does not embrace the full power of Congress,
because Congress can levy a tax upon gross incomes
if it likes; it may diminish the extent of its taxing
power or not exercise it at all; it may exclude certain
things from the taxing power that it might include;
but it can not change the character ofthe taxation;
and when it is declared in the first lines of this bill
that a tax is levied upon the entire net income ofall
the citizens ofthis country, we have exercise all the
power we have.

4

Senator Chilton adds:
Well, so far as the Senator has gone. Let me offer
this suggestion: On page 167, beginning in line
3, it is provided the "income derived from
salaries, wages, " and so forth, shall be included.
It has to be income before it can be taxed, no
matter how it is derived. We could say that only
income from salaries, or income from property,
or income from interest should be taxed. We have
simply mentioned certain things: but they must
be income before they can be taxed. We use the
very language of the Constitution.

Congressman Hull, the author of the income tax
legislation, explained the structure of the proposed law on
page 505-506 of the April 26, 1913 Congressional Record:
In any event, the proposed tax is measured by net
profits or gains and is not imposed upon gross
income nor capital nor other property. Ifa citizen
has not been successful in his efforts to
accumulate profits he is not required to pay the
tax, but if he has prospered he is required to
contribute to his Government, not the scriptural
tithe, but a small percentage of his net profits. "
He goes on to state: "and leaves to be embraced
in the regulations to be prepared by the Secretary
of the Treasury the manner and details ofcarrying
out the provisions of the law. These regulations
will make clear to the taxpayer the scope and
application of eachfeature of the law with respect
to every class of taxpayers and business.

5
The Federal income tax is an excise tax, more particular;
it is a business excise tax, not a "capitation" tax. The Supreme
Court recognized the income tax as such in Pollock v.
Farmers, 158 U.S. 601, 635, when they said:

We have considered the Act only in respect of the
tax on income derived from real estate, and
invested personal property, and have not
commented on so much of it as bears on gains
and profits from business, privileges, or
employments, in view of the instances in which
taxes on business, privileges, or employments, has
assumed the guise of an excise tax and been
sustained as such. "
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The word "wages," therefore, must be construed in
relation to the excise and in conformance with the
Constitutional restrictions placed upon the taxation of
"income" (gain). Justice Ginsburg again pointed out that "it
would not be consistent with our constitutional government,
and the sanctity of property in our system, merely to rely
upon the legislature to decide what constitutes income"
(gain). We agree.
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The Revenue Acts of Congress must be held as being in
pari materia, unless a clear departure from a particular section
of the Act is expressed. There is no such departure. The
Revenue Act of 1996 is in pari materia with that of 1913
Act, that is, Section 63 "Taxable income defined" under the
1996 Internal Revenue Code (Title 26) is consistent with the
provisions of Articles 3 and 6 of Treasury Regulation 33,
The Act of October 13, 1913, Section II. Article 3 reads:

"

'..:.

The net income shall consist of the total gains,
profits, and income derived from all sources
(designated as gross income) less deductions
numbered first to sixth, inclusive, specifically
enumerated in paragraph B of that Act (see
Article 6).

:. 2&

&

:

6

In computing taxable income for the purpose of
the normal tax there shall be deducted from the
net income as above ascertained:
(a) The amount included in the gross
income received as dividends upon the stock
orfrom the net earnings ofany corporation,
joint-stock company, association, or
insurance company which is taxable upon
its net income;
(b) The amount of income the tax upon
which has been paid or withheld for
payment at the source, and
(c) The specific exemption of $3,000 or
$4, 000 as the case may be, except in the
case of nonresident aliens.
Article 6. Deductions and exemptions allowed in
computing taxable income for the purpose of the
normal tax.
( 1) The amount of necessary expenses

actually paid for carrying on business, but
not including personal living and family
expenses.
(2) Interest on indebtedness . . .
(3) National sales taxes . . .
(4) Losses . . .

(5) Debts which are not recoverable
(6) Reasonable allowance for the ware and
tear of property used . . .
Under paragraph C the personal exemption of
$3,000 or $4, 000 as the case may be, is to be
deducted from the net income

7

Line 22 of the 1996 Individual 1040 Tax Return Form is
titled ''total income," it is consistent with the ''gross income"
designated in Article 3 of Regulation 33. The deductions used
to establish "taxable income" under Article 6 of Regulation
33 are consistent with those allowed as "above the line"
deductions under the 1996 Act to determine "taxable income"
under section 63. The personal exemption, in both cases, is
deducted from the gross amount of commercial net income
reported on line 22 (total income) of the Individual 1040
Tax Return.
Consistent with the above information we cite Treasury
Regulation 45, The Revenue Act of 1918 and the definition
of "net income" provided in Article 21. These same words
continue throughout the Regulations from 1918 to 1954.
Congress has never changed the basis of the income tax from
. commercial net income (gains and profits) to gross income
(receipts).

The tax imposed by the statute is upon income.
.. . (a) Income (in the broad sense) meaning all
wealth which flows in to the taxpayer other than as
a mere return of capital. It includes the forms of
income specifically described as "gains and
profits," including gains derived from the sale or
other disposition of capital. . .. The surtax is
imposed upon net income; the normal tax upon net
income less credits. Though taxable net income is
wholly a statutory conception it follows, subject to
certain modifications as to exemptions and as to
some of the deductions, the lines of commercial
usage. Statutory "net-income" is, subject to these
modifications, commercial "net income".
Article 31 of that Regulation defines "gross income"
under section 213 (a) of the Statute to include, in general
compensation for personal services, professional and
business income, interest, rent, dividends and so forth.

8
Compensation for services is defined in Article 32 as being
commissions paid to salesmen, compensation for services
on the basis of a percentage of profits, commissions on
insurance premiums, but not specifically as being "wages".
The 1996 Title 26, Section 61 (a) (1) deals specifically with
"compensation for services," it does not deal with "wages".
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Article 71 provides for the exclusions from "gross
income" under section 213 (b) of the Statute, it says:

Gross income excludes the items of income
specifically exempted by the statute and also
certain other kinds of income by statute or
fundamental law free from tax.
Congress cannot repeal of modify the Constitution
through legislation. The only "income" excluded by the
fundamental law from the operation of an excise tax upon
"income," is the "whole income" or annual receipts of
property, including that of labor, which the Supreme Court
in 1895, determined to be a "direct tax". This principle was
recognized from the foundation of our country. It was
incorporated into the Declaration of Independence under the
words "Life, Liberty, and the Pursuit of Happiness". Justice
Field, in his concurring opinion in Butcher's Union Co. v.
Crescent City Co., 111 U.S. 746, 756-758, cited the works
of "Smith, Wealth of Nations, book 1, c. 10" as expressing
the foundation of human existence:

the property which every man has is his own
labor, as it is the original foundation of all other
property, so it is the most sacred and inviolable.
The "no cost basis" theory of "gain" is an accounting
procedure relating to capital and the doing of business, it
has nothing to do with the common laborer. The federal
income tax is imposed upon commercial net income, as such;
it is an excise imposed upon the doing of business in its many
forms. The Supreme Court in Higgins v. C. I. R., 312 U.S.
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212,217 (1941) recognized that the "all inclusive language"
used in Flint v. Stone Tracy Company to defme the meaning
of "carrying on a business" was not controlling in dissimilar
cases. And that each case must be determined by the facts
involved. This decision was again confirmed in
Commissioner v. Groetzinger , 480 U.S. 23, 36 (1987).
Bouviers Law Dictionary, page 1811, defines "labor" as
being:

work requiring exertion or effort, either
physical or mental; toil. Labor and business are
not synonymous; labor may be business, but it is
not necessarily so, and business is not always
labor.
iOn
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My wife and I are not in business, our wages are our
only income and that income is not "derived from" any other
receipts (source) in conformance with the wording of the
Sixteenth Amendment. The income tax to be a valid excise
upon "income" must be upon commercial "gain" not merely
receipts.
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The ability to create a statutory presumption that
everyone who labors for a living is in "business," therefore,
a "seeker of profit" is beyond the power of Congress under
the Constitution (See United States v. Gilmore, 372 U.S. 39,
44 (1963)[1] and United States v. Romano, 382 U.S. 136
(1965)[2]). The tax levied upon our "whole income" is, by
judicial definition, a "capitaiton, or other direct, tax" imposed
upon our labor (property), and it must be, according to the
Constitution, apportioned to the States in accordance with
Article 1, Section 9, clause 4.
[1] For income tax purposes Congress has
seen fit to regard an individual as having two
personalities: "one is [as] a seeker after profit
who can deduct the expenses incurred in that

10
search; the other is [as] a creature satisfying his
needs as a human being and those of his family
but who cannot deduct such consumption and
related expenditures. "
[2] Such a legislative determination would
not be sustained if there was "no rational
connection between the fact proved and the
ultimate fact presumed. If the inference ofthe one
from proof of the other is arbitrary because of
lack of connection between the two in common
experience . . . . [W]here the inference is so
strained as not to have a reasonable relation to
the circumstances of life as we know them, it is
not competent for the legislature to create it as a
rule governing the procedure of courts. "

Respectfully submitted,
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CERTIFICATE OF GOOD FAITH
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The undersigned hereby certifies that this petition for
rehearing is restricted to the grounds specified in Rule 44.2
of the Rules of the Supreme Court and is presented in good
faith and not for delay.
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APPENDIX
REGULATIONS.
Regulations concerning the tax imposed by Section 2,
Act of October 3, 1913, on net income of Individuals,
Corporations, Joint-stock Companies, Associations, and
Insurance Companies.
TREASURY DEPARTMENT.
OFFICE OF COMMISSIO~'ER OF INTERNAL REVENUE,
Washington, D. C., January 5, 1914.
PART 1.
INDIVIDUAL INCOME RETURNS AND COLLECTIONS.
Article 1. Section 2 of the above-named act imposes a
tax of 1 per centum (designated as the normal tax) on net
incomes arising or accruing from all sources during the
preceding calendar year to
(a) Every citizen of the United Sates, whether residing

at home or abroad; and
(b) Every person residing in the United States, though
not a citizen thereof; and
(c) From all property owned and from every business,

trade, or profession carried on in the United States, by a
person residing elsewhere.
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Appendix
Art. 2. Said section also imposes an additional tax on
all net incomes of individuals exceeding $20,000, as follows:
1 per cent on incomes exceeding $20,000 and not
exceeding $50,000.
2

per cent on incomes exceeding $50,000 and not
exceeding $75,000.

3

per cent on incomes exceeding $75,000 and not
exceeding $100,000.

4

per cent on incomes exceeding $100,000 and not
exceeding $250,000.

5

per cent on incomes exceeding $250,000 and not
exceeding $500,000.

6

per cent on incomes exceeding $500,000.

Art. 3. The NET INCOME shall consist of the total
gains, profits, and income derived from all sources
(designated as gross income) less deductions numbered first
to sixth, inclusive, specifically enumerated in paragraph B
of the act. (See article 6.)
In computing the taxable income for the purposes of the
normal tax there shall be deducted from the net income as
above ascertained:
(a) The amount included in the gross income received

as dividends upon the stock or from the net earnings of any

3a
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corporation, joint-stock company, association, or insurance
company which is taxable upon its net income;

not

(b) The amount of income the tax upon which has been
paid or withheld for payment at the source; and

.nd not

(c) The specific exemption of $3,000 or $4,000, as the

case may be, except in the case of nonresident aliens.
Art. 4. Gross income includes all gains, profits, and
income derived from
(a) Salaries, wages, or compensation for personal

service of whatever kind and in whatever form paid.
and not

(b) Professions, vocations, business (including income
from copartnerships). trade, commerce, or sales or dealings
in property, growing out of the ownership or use of or interest
in, real or personal property.

total

(c) Interest, rent, dividends, securities, or transaction of

sources

any lawful business carried on for gain or profit. (See art. 67
as to interest on deposits and certificates of deposit.)
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Cd) Gains or profits and income derived from any source
whatever, including the income from, but not the value of,
property acquired by gift, bequest devise or descent.
The foregoing is hold to include all income, gains, and
profits arising or accruing from all sources whatever in the
calendar year for which the return is made, except as
hereinafter specifically stated.
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Art. 6. Deductions and exemptions allowed in
computing taxable income for the purposes of the normal
tax.
Under paragraph B the following items are to be
deducted from the gross income:
1. The amount of necessary expenses actually paid for
carrying on business, but not including business expenses of
partnerships and not including personal, living, or family
expenses.

2. All interest paid within the year on personal
indebtedness of the taxpayer incurred in the conduct of
business.
3. All National, State, county, school, and municipal
taxes paid within the year (not including those assessed
against local benefits).
4. Losses actually sustained during the year incurred in
trade or arising from fires, storms, or shipwreck and not
compensated for by insurance or otherwise.
5. Debts due to the taxpayer which have been actually
ascertained to be worthless and charged off within the year.
6. Amount representing a reasonable allowance for the
exhaustion, wear, and tear of property arising out of its use
or employment in the business, not to exceed, in the case of
mines, 5 per cent of the gross value at the mine of the output
for the year for which the computation is made, but not

Sa

Appendix
u

including the expense of restoring property or making, good
the exhaustion thereof,for which an allowance is or has been
made, nor for any amount paid for new buildings, permanent

In

nnal

improvements, or betterments, made to increase the value of
any property or estate.

o be

The term "gross value at the mine," as used in paragraphs
Band C of section 2 of the act of October 3, 1913, prescribing
a limit to the amount which may be deducted in the return of
individuals and corporations as depreciation in the case of
mines, is held to mean the bona fide market value of are,
coal, crude oil, and gas at the mine or well, where such value
is established by actual sales at the mine or well; and in case
the market value of the product of the mine or well is
established at some other place than at the mine or well, or
on the basis of the bullion or metallic value of the are, then
the gross value at the mine is held to be the value of the are,
coal, oil, or gas sold, or of the metal produced, less
transportation, reduction, and smelting charges.
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7. The amount included in gross income received as

i not

dividends upon the stock, or upon the net earnings, of any
corporation, joint-stock company, association, or insurance
company which is taxable upon its net income.

.ually

8. The amount of income, the normal tax upon which
has been paid or withheld for payment at the source of
mcome.
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None of the above items of deduction shall include
money or other items of value disposed of by gift, donation,
or endowment.
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Appendix
Under paragraph C the personal exemption of $3,000 or
$4,000, as the case may be, is to be deducted from the net income
except in the cases of nonresident aliens. (See arts. 7, 9, and
10.)

Art. 7. The act provides that the said normal tax shall be
computed on the remainder of said net income accruing during
each preceding calendar year, and that for the year ended
December 31, 1913, said tax shall be computed on the net
income accruing from March 1 to December 31, both dates
inclusive, after deducting five-sixths only of the specific
exemptions and deductions authorized. A specific exemption,
therefore, of $2,500 or $3,333.33, as the case may be, will be
allowed for the year 1913.

Art. 8. The income of nonresident aliens subject to the
normal tax of 1 per cent shall consist of the total gains, profits,
and income derived from all property owned, and from every
business, trade, or profession carried on and capital invested
within the United States (to be designated as gross income),
less deductions (1 to 8, inclusive) specifically enumerated in
paragraph B of the act (see Art. 6), in so far as said deductions
relate to said gains, profits, etc.
The specific exemption in paragraph C of the act can not
be allowed as a deduction in computing the normal tax of
nonresident aliens.
Nonresident aliens are subject to additional or surtax the
same as prescribed in the case of citizens of the United States
or persons residing in the United States.
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